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the beneficiary thereof, if he or she is sui juris.” (emphasis added)). However, I do not have to
decide this issue as the wife in the present case had never consented to being removed as a
beneficiary and for A to be nominated instead.

20 Is it at all possible for the policyholder to remove or change the beneficiary without the
beneficiary’s consent?

21 In the case of Re Yeo Hock Hoe's Policy [1938] 1 MLJ 33, the policyholder reserved to
himself in the life insurance policy (in respect of which he had named the wife as a beneficiary)
“the right without the consent of the beneficiary to revoke the appointment of such beneficiary
and substitute my own or any other name therefore, and also without such consent to receive
every benefit, exercise every right and enjoy every privilege conferred upon the insured by such
policy”. The policyholder subsequently died. The court held that by virtue of the presence in the
policy of the clause quoted above, the policyholder did not make a complete and absolute gift to
his wife, since he never parted with the right to dispose of the policy monies. As he died
possessed of such a right, such monies must pass to his personal representatives for the benefit
of his creditors. This case opens the possibility that the life insurance policy can be drafted to
ensure that the Section 73 trust does not come into being in the first place. The weight of
authority is against this position, however.

22 The later cases of Re Choong Chak Choon, deceased [1937] SSLR 281 and Re Man Bin
Mihat, deceased, supra, also dealt with life insurance policies which contained clauses stating
that the policyholder could revoke the appointment of the beneficiary and appoint another, and
deal with the policy without the beneficiary’s consent (the wording of these clauses being
similar to the clause contained in the life insurance policy in the Eng Li Cheng Dolly case, which
I have set out below). In neither case did the court hold that the presence of such clauses
prevented a Section 73 trust from arising. In the Eng Li Cheng Dolly case, the policy contained a
provision that the policyholder could “revoke the appointment of the beneficiary and appoint
another with or without reserving the right of revocation or new appointment..and that the life
assured may assign charge surrender or otherwise deal with this policy without the consent of
the beneficiary whether named in this policy or subsequently appointed by the life assured
hereunder...”. Similarly, the court did not hold that this clause prevented the Section 73 trust
from arising.

23 If the position in Re Yeo Hock Hoe's Policy, supra, were right, the protection afforded to
the spouse and children under Section 73 could be side-stepped by the simple addition of a
phrase in the life insurance policy similar to the one from that case, or from Eng Li Cheng Dolly,
which I have quoted above. I am therefore of the view that the position in Re Yeo Hock Hoe's
Policy cannot be right.

24 In the case of Re Choong Chak Choon, supra, the court held that as the policyholder had
not revoked the named beneficiaries or appointed new ones, the Section 73 trust created still
subsisted in favour of the named beneficiaries. The implication behind the court’s judgment is
that if the policyholder had revoked the named beneficiaries and appointed new ones, the
Section 73 trust in favour of the named beneficiaries would be extinguished. The case leaves
open the possibility that it would be possible to draft the insurance policy such that the
beneficiaries can be unilaterally removed or changed by the policyholder.

25 I am of the view that this cannot be the position, however. This position seems to go
against the spirit of Section 73—or, at least, against how the majority of the authorities have
seemed to interpret Section 73. The analogy that came to my mind from reading the authorities
is that of a gift. A Section 73 trust seems to be akin to a gift to the wife. The husband makes the
wife the beneficiary of his life insurance policy in the same way that he would make her the gift
of a car. Just as you cannot take back a gift and give it to someone else, so you cannot remove
the wife’s name from the policy once she has been named as a beneficiary.
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:26 Thus,'even if the husband subsequently decides to surrender or discontinue the life
msurance policy, any monies payable on the policy by the insurance company in that event
should accrue to the benefit of the trust in the wife’s favour and not to the benefit of the
husband--though whether the wife may be immediately entitled to the policy monies would
depend on the terms of trust, i.e. the terms of the policy. This was the case in In Re Fleetwood's
Policy [1926] 1 Ch 48. In this case, the policyholder had various options that he could exercise
(after a certain period) in respect of the life insurance policy (to which his wife was named as a
beneficiary). One of the options (which was exercised by the policyholder) was to receive the
cash value of the policy and discontinue the policy. The insurance company paid the proceeds of
the policy into court, as it was not sure whether to pay the same to the husband, to the wife, or
both. The court held that (the English equivalent of) a Section 73 trust had arisen in the wife’s
favour, and the policyholder would be taken to have exercised the option for the benefit of the
trust—thus the policyholder could not take the cash proceeds for himself. But neither could the
wife take the cash proceeds immediately, as the policy created a trust in her favour, but “only in
the terms of the trust” (per Tomlin J, at page 54). Under the policy, the proceeds would belong
to the wife if she survived the policyholder, but otherwise to the policyholder. The court
therefore ordered that the policy monies which had been paid into cowrt by the insurance
company should remain in court and be accumulated until the parties could come to an
agreement on the matter, or until the death of either party.

27 In Saniah, supra, the court specifically stated (see dicta by Justice LP Thean, in
paragraph 19 above) that a Section 73 trust is not revocable by the policyholder except with the
beneficiary’s consent. Similarly, in Re Man Bin Mihat, supra, the court held that even if the
policyholder assigned the benefit of the monies payable under the life insurance policy (to which
the wife had been named a beneficiary) to a third person, that person could only receive the
policy monies subject to the Section 73 trust in favour of the wife.

28 In the case of Twaddle v. New Oriental Bank Corporation Limited (1895) 21 VLR 171,
the court said, referring to concept of the life insurance policy creating a trust under the English
equivalent of Section 73 that “..the contract and the document containing the contract shall vest
in the assured as trustee, and that the beneficial interest in the contract is in his wife and
children, and that he holds the document and the beneficial interest in the contract in trust for
the persons mentioned in the policy, and cannot dispose of the trust property for his own
purposes.” (per Hodges J, at page 176) (emphasis added) This case also held that the husband
will not be able to claim any of the premiums which he has paid on the policy from the wife—
just as you cannot give a gift and then demand the purchase price from the beneficiary of your

gift.

29 The apparently irrevocable nature of the Section 73 trust, as illustrated in the cases I have
set out in paragraphs 26-28 above, appears to go far beyond the purpose stated in Kishabai,
supra, i.e. of protecting the monies due to the surviving spouse and children (who have been
named as beneficiaries under the life insurance policy) from the policyholder’s creditors. The
irrevocable nature of the Section 73 trust ensures that the monies will always be due to the
spouse and children—so long as the policyholder has made payment of the requisite premiums
to the insurance company. It is, as stated earlier (in paragraph 25 above) like a gift to them,
which can never be taken back.

30 I surmise that the reason for the irrevocable nature of the Section 73 trust is to protect the
spouse and children who have been named as beneficiaries in the life insurance policy from
being cut out by a capricious policyholder and thus left in the lurch upon his death. For example,
a case where the husband walks out on the family to live with his mistress, many years after
taking out a life insurance policy naming the wife and children as beneficiaries. For all the years
when the husband was living with his family, he paid the premiums on this policy, spending
money on the premiums which he could otherwise have spent in acquiring assets for the wife
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and children, or enabling them to have a higher standard of living. He then removes the wife and
children as beneficiaries to the policy and nominates his mistress as beneficiary instead. He dies
a year afterwards. In such a case, if the mistress receives the monies on the life insurance policy,
it would, in a sense be a windfall for her—which has been made possible by some sacrifices on
the part of the wife and children. The wife and children, on the other hand, are not compensated
for the sacrifices which they have made in respect of the insurance premiums paid by the
husband. Section 73 would protect the wife and children in such a situation.

31 The irrevocable nature of the Section 73 trust may do injustice, however, by preventing
the policyholder from removing or changing the beneficiaries even if he has good reasons to do
so. For example, the policyholder’s only child may be involved in a car accident, and becomes
handicapped as a result of the accident and unable to work. The policyholder may wish to
remove the wife (who has significant assets of her own and who is earning a decent income),
who is named as the only beneficiary in the life insurance policy, as the beneficiary, and
nominate their handicapped child as the beneficiary instead, so that he may then receive all the
monies due under the policy, in the event of the policyholder’s death. The wife may, however,
out of greed, spite or dislike for the handicapped child refuse to consent to this. There must
surely be a way out for the policyholder in such a situation. But the irrevocable nature of the
Section 73 trust seems to indicate that he can only surrender the policy or let it lapse, and then
take out a fresh one, naming the handicapped child as the sole beneficiary—but this may mean
that years of premiums paid by him on the policy may go to waste, and any monies paid by the
insurance company will benefit the trust in favour of the wife only, and may even be frozen for
years (see paragraph 26 above). In this regard it may be desirable for Section 73 to be reformed,
in order to allow the policyholder some flexibility in unilaterally removing or changing the
beneficiaries, but at the same time finding a way to give some protection to the interests of the
spouse and children who have originally been named as beneficiaries. However, I am obviously
not in a position to comment further on what sort of reforms should be done. (For some
suggestions, see pages 88-91 of Debbie Ong’s article, which I have cited in paragraph 12 above)

Section 73 trust in the present case

32 In the present case, a Section 73 trust has been created, for the benefit of the wife, since
she was specifically named as the beneficiary to the policy.

33 The policy contains the following clause “The Insured shall have the right...fo revoke
any such nomination and to name another Beneficiary.” This is not enough to prevent the
Section 73 trust from arising. (See paragraphs 25-29 above) The husband had attempted to
remove the wife as a beneficiary and to nominate A as beneficiary instead. However, in
accordance with paragraphs 25-29 above, I am of the view that he could not do so. This is one of
the two reasons I did not grant the husband’s application for a declaration that the 1985
assignment to A was valid and binding. (For the other reason, see paragraph 48 below.)

Can the court dealing with the ancillary matters on a divorce between the policyholder and
his spouse remove the spouse beneficiary named in the life insurance policy?

34 As stated earlier in paragraph 13, divorce will not deprive a spouse named as a
beneficiary in the life insurance policy from his or her rights under the policy. However, in a
situation where the policyholder has divorced the spouse, can the ancillary matters court make
orders which will, in effect, deprive that spouse of such rights?

35 I am of the view that it can, under Section 112 (Power of court to order division of
matrimonial assets) of the Women’s Charter (Cap. 353) (“WC”). This section gives the court the
power to deal with the matrimonial assets upon divorce. These powers are very wide. Section
112 states:

http://www.lawnet.com.sg/lrweb/tools.do?subaction=IrLp2 ToolsShowPrint&docid=/ca... 27/8/2007



LawNet2 — Legal Research Page 9 of 12

(1‘) The <':0u.rt'shaﬂ have_: power, when granting or subsequent to the grant of a decree of
dl_vorce, jud_lc1al separation or nullity of marriage, to order the division between the parties
of any matrimonial asset or the sale of any such asset and the division between the parties

of the p}'oceeds of the sale of any such asset in such proportions as the court thinks just
and equitable.

, ) ) .
(3) The court may make all such other orders and give such directions as may be necessary

or expedient fo give effect to any order made under this section.

(5) In particular, but without limiting the generality of subsections (3) and (4), the court

may make any one or more of the following orders:

(a) an order for the sale of any matrimonial asset or any part thereof, and for the division,
vesting or settlement of the proceeds;

_(b) an order vesting any matrimonial asset owned by both parties jointly in both the parties
in common in such shares as the court considers just and equitable;

(c) an order vesting any matrimonial asset or any part thereof in either party;

(d) an order for any matrimonial asset, or the sale proceeds thereof, to be vested in any
person (including either party) to be held on trust for such period and on such terms as
may be specified in the order;

(e) an order postponing the sale or vesting of any share in any matrimonial asset, or any
part of such share, until such future date or until the occurrence of such future event or
until the fulfilment of such condition as may be specified in the order;

(f) an order granting to either party, for such period and on such terms as the court thinks
fit, the right personally to occupy the matrimonial home to the exclusion of the other

party; and

(g) an order for the payment of a sum of money by one party to the other party. (emphasis
added)

36 Essentially, the court can make any order which it thinks fair and just in relation to any
matrimonial asset when it carries out the task of dividing the matrimonial assets between the

divorcing parties.

37 Would a life insurance policy be considered a “matrimonial asset” within the meaning of
Section 112(10) of the Women’s Charter? Section 112(10) includes in the definition of
“matrimonial asset” any asset “of any nature acquired during the marriage by one party or both
parties to the marriage”. Thus, if a life insurance policy (to which the wife is pamed as a
beneficiary) is purchased by the husband after the date of the marriage, and the premiums have
been paid during the marriage, the policy should be a matrimonial asset—though it would be the
wife’s asset, rather than the husband’s asset, as she has the beneficial interest in the policy. It is
like a property or a car which the husband has purchased and put into the wife’s name after the
marriage, or a piece of jewellery which he has given her after the marriage. Such assets would
be put into the pool of matrimonial assets to be divided by the court. (Gifts between spouses, if
the gift was acquired after the date of the marriage by one spouse and given to the other, are
considered to be matrimonial assets available for division—see Yow Mee Lan v. Chen Kai Buan
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[2000] 4 SLR 466 and Yeo Gim Tong Michael v. Tianzon [1996] 2 SLR 1) Certainly, if the wife
bought herself a property, with her own money, after the marriage, it would be put into the pool
of matrimonial assets to be divided between the parties. There seems to be greater justification
for putting into the pool of assets to be divided an asset (i.e. the life insurance policy) which has
been paid for by the husband (in the form of the insurance premiums) for the wife’s benefit.

38 Does it make a difference, however, if the beneficiary of the policy is a third party, and
not the wife? For example, if the policyholder named his nephew as a beneficiary to his life
insurance policy, is it still a matrimonial asset? This depends on whether the policyholder had
created a Section 73-type trust in the nephew’s favour. Whether this has happened would depend
on the construction of the particular policy. In the case of Kishabai, supra, for example, the court
held that a Section 73-type trust had been created by the policyholder in his nephew’s favour,
and that he was not entitled to revoke the trust and re-assign the benefit of it to himself or any

other party.

39 If a Section 73-type trust had indeed been created by the policyholder in favour of his
nephew, then the nephew cannot be removed as a beneficiary to the policy—-and the policy is
therefore not a matrimonial asset. Only the nephew has rights under the policy. It would be as if
the husband had made a gift of a car to the nephew after the date of the marriage. Unless the
court finds that the gift has been made with the intention of dissipating the pool of matrimonial
assets, it will not and cannot order the car to be returned by the nephew. But the fact that the
husband had expended resources in acquiring the car, which would otherwise have been put into
the pool of matrimonial assets, can be taken into account by the court in deciding how to divide
the pool of matrimonial assets. Similarly with a life insurance policy to which a third party has
been named as beneficiary, and in respect of which a Section 73-type trust has been created in
favour of the third party.

40 If a Section 73-type trust has not been created in favour of the third party beneficiary,
then the life insurance policy is a matrimonial asset. The policyholder may remove the third
party as beneficiary to the life insurance policy, and nominate a new beneficiary, or surrender
the policy and collect the cash proceeds for himself.

41 If a life insurance policy is held by the ancillary matters court to be a matrimonial asset
within the meaning of Section 112(10), then, in my view, the wide powers granted to the court
under Section 112 mean that the court may make such orders in relation to that life insurance
policy as it sees fit, including ordering the removal or change of named beneficiaries.

42 This is the position in England. In England, upon granting a decree of divorce, the court
may make an order varying any “post-nuptial settlement” (under section 24 of the Matrimonial
Causes Act 1973 and its earlier equivalents). The English courts have interpreted the phrase
“post-nuptial settlement” to include interests in life insurance policies (See Gunner v. Gunner
and Stirling [1949] P 77 and Lort-Williams, supra). Pursuant to this, they have extinguished the
interest of a divorced wife in life insurance policies taken out by the husband in which the wife
was named as a beneficiary. (See Gulbenkian v. Gulbenkian [1927] P 237)

43 A similar position seems to have been taken by the High Court in Singapore in the case
of Chee Im Suan v Lee Seh Kim (Divorce Petition 602010/2002, unreported). In this case, the
husband had bought 3 life insurance policies naming the wife as a beneficiary. The total
surrender value of all the policies was $51,126.24. The court ordered that the husband assign
one of the life insurance policies to the wife as her share of the matrimonial assets (not including
the matrimonial home). The surrender value of the policy ordered to be assigned was about
$26,800. (See the district court judgment at [2003] SGDC 46.) This decision was upheld by the
High Court on appeal. The High Court proceeded to order that the wife’s name be removed as a
beneficiary on the two remaining life insurance policies which were held by the husband.
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44 [ would respectfully adopt this approach. It makes a sensible and just result possible. If
the.court took the view that it could not make any orders in relation to a life insurance policy in
which the wife, for example, was named as a beneficiary, the divorcing parties would be left
w%th a policy which the husband would have no incentive to keep paying the premiums for
(since he would normally have no desire to benefit the ex-wife). The policy would then lapse or
be surrendered by the husband, and the monies paid out on the policy in this event (if any)
would probably not justify the years of premiums which the husband has paid on the policy.
Although the rights which the wife had under the Section 73 trust would probably not be
preserved by the ancillary matters court, for practical reasons, (i.e. it would not be realistic to
expect the husband to keep faithfully paying the premiums on the policy) the court would take
into account all the circumstances of the case (in particular, all the factors under Section 112(2)
WC) in deciding how to divide the pool of all the matrimonial assets, including the life
insurance policy. In this way, the interests of the wife are still protected—and in a more
comprehensive way-—than under Section 73. The court could also order that the spouse be
removed as beneficiary, and for the children of the marriage to be nominated as beneficiaries
instead (though mnot the other way round, as, if only the children were nominated as
beneficiaries, there would be a Section 73 trust in their favour, and the policy would not be a
matrimonial asset)}—thus looking after the interests of the children (in respect of their
maintenance) as well.

In the event that parties did not deal with the life insurance policy issue at the ancillary
matters hearing

45 In this case, if partics had raised the issue of the life insurance policy at the ancillary
matters stage, the ancillary matters court would have had to decide whether it was a matrimonial
asset or not, and make orders to dispose of it accordingly. This issue was not raised or dealt with
at the time the consent order was recorded. Does the court now have the jurisdiction to deal with
it?

46 I am of the view that it does, under Section 112(4), which states:

The court may, at any time it thinks fit, extend, vary, revoke or discharge any order made
under this section, and may vary any term or condition upon or subject to which any such

order has been made.

This is a very widely drafted section. The court will not, of course, lightly re-open orders made
in the ancillary matters, particularly those made by consent. However, in my view, parties would
be able to apply to the court under this section in situations where they have omitted to deal with
an asset because they forgot about it, did not realise it existed, or thought it was not a
matrimonial asset. According to the husband in his affidavit filed on 27 February 2004, he did
not ask the court to make any orders in relation to the policy, as he had the impression that it
was not a matrimonial asset, pursuant to the 1985 assignment to A. He now admits that he was
mistaken and would like the court to deal with the matter.

47 The husband has prayed for a declaration that “The assignment which the Petitioner
executed on the 9 October 1985 to A etc. be declared as valid and binding.” 1 am of the view
that 1 have no jurisdiction to make this declaration. (Even if I had, though, I would not make this
declaration, for the reasons set out in paragraph 25-29 above.)

48 My reasons are as follows: the ancillary matters court can decide what is a matrimc_;nigl
asset for the purposes of deciding what constitutes the pool of matrimonial assetg—ﬂns 1s
necessary in order to decide how to divide the assets between the husband and wife under
Section 112(1) (or in varying an ancillary matters order under Section 112(4)).'Buj: the sole
purpose of deciding what is a matrimonial asset is to be able to decide on the division of the
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assets between the parties. The court has no power under Section 112(1) or (4) to make
declarations in respect of third party rights or third party assets, which is what the husband is
asking the court to do. Thus, I can make a finding (but not a declaration) that A is or is not the
rightful beneficiary of the policy. If she is not, the policy is a matrimonial asset which 1 have
power to deal with under Section 112. If she is, I then have to examine whether she can be
removed as a beneficiary without her consent. If she can, then the policy is still a matrimonial
asset and I can proceed to deal with it under Section 112. If she cannot, then the policy is not a
matrimonial asset—in which case I will have no more jurisdiction to deal with the matter under
Section 112.

49 The policy in this case is clearly a matrimonial asset. The husband purchased it after the
date of the marriage, and paid the premiums during the marriage. The wife was named as the
beneficiary. It was therefore her asset. I have held that she did not cease to be a beneficiary,
despite the 1985 assignment to A. This asset would have been part of the pool of matrimonial
assets the ancillary matters court would have dealt with, when the consent order was made.
However, it was not dealt with at that time, and I have to deal with it now.

50 1 have decided to order that this asset be given to the husband, to do with as he likes. (In
this regard, 1 should clarify that my order that “the policy be declared to be part of the
matrimonial assets which belong to the Petitioner solely” is prospective (i.e. from the date of
my order), not retrospective (i.e. from the date of the 1985 assignment to A).) This order means
that the husband should be able to remove the wife’s name as the beneficiary to the policy, and
I have, accordingly, ordered that he be allowed to do that. As the insurance company did not
attend the hearing, I could not confirm the position it was taking on the 1985 assignment to A.
If the insurance company had attended the hearing and given the husband the assurance that it
would honour the 1985 assignment to A—whatever the merits of this position—then I need
have (and would have) made no order on the SIC. In case this option was still a possibility, I
added the words “if the insurance company takes the position that the previous assignment of
the said policy was invalid’ to my order allowing the husband to remove the wife as the
beneficiary of the policy. I have decided to give the policy to the husband as the wife had been
aware of the existence of the policy and the 1985 assignment to A before the consent order was
recorded. She had in fact threatened to take steps to set aside the 1985 assignment to A, but
never carried out her threat. The consent order was recorded instead, and the wife did not
request the court for any orders in respect of the policy at that time. As she did not attend the
hearing before me, although she was aware of it, I can only assume that she was of the view
either that the terms of the consent order were either to include the policy, or that a reasonable
division of the assets had been achieved by the consent order without factoring in any interest
she might have in the policy.

Conclusion

51 The irrevocable nature of a Section 73 trust may be justifiable—to some extent—when
the husband and wife are still married. But as this case has illustrated, a Section 73 trust for the
benefit of a spouse is much more difficult to justify in a divorce situation, and creates potential
pitfalls for the parties. There would be no incentive for any person to incur additional expenses
to benefit his or her ex-spouse. In my view, the ancillary matters court has the power to
accommodate and cater for this reality upon the breakdown of the marriage. It has done so in
the past, both in England and in Singapore. I am of the view that it should continue to do so.

Petitioner’s application allowed in part.
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